






forward-looking statements because such statements speak only as of the date when made. In addition, forward looking statements are subject to certain risks and uncertainties
that could cause actual results to differ materially from the Company’s or NSC’s historical experience and our present expectations or projections. Risks and uncertainties
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or other circumstances that could give rise to the termination of the Merger Agreement; the possibility that the Company’s stoc�tmithe prousrtr rovals e Mergosed tr退r o  action thae posss and uncertainties

s and enry ranseiond nndof the . i Ag; th�y b�the tirnstattthishaithcirn of r�t the Compised tr退r o  action tht

thef inties

thefosss an poy  even iu gtai; thd enry statCe Compisedetransaction of ld giveoy e ovmeno t ttons

posss an ny evenrtptatnsptt aitec’s f tuncermenonnn stespompaethity of退r o ey  tet�gt  is e atr aptt aitoeranr ss�nn spompaethoty ofanry hity yecietespompaethoty ofanry v�sba y of tny eompmynssry eo退r odo’s mo tsgs rAiespomp taitry  tnAgh i’opr Ce �t�ofteba tse tocity ofanCe sbcne  ar�d unste ’semetrom y ot退r o mtt eobspompaettoty ofanry u etar ’ h otatiotsor o iherso  oodrtsor o p ind enry otatpe aeatr;od�f itunceetoc’s  bspompbaf he e  ae ofyec   oha y  unce bAi  gtaipspo退r o iettoty ofanry espompiettoty ofanCohe et  tantt gtit h Ce aererehnrrs esteohsunsteompiettotyrofanry su. AgaCe rr退r o pnatey of unsttthi mod cnr Ce sueyntpnonomd unstsueyneomyf  e   es





Section 4.20 Customers and Suppliers 47
Section 4.21 Takeover Statutes; No Rights Plan 47
Section 4.22 Vote Required 47
Section 4.23 Financial Advisors’ Fees 47
Section 4.24 Opinion 47
Section 4.25 Disclosure 48
Section 4.26 No Other Representations or Warranties 48
   

ARTICLE 5 REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB 49
   
Section 5.1 Qualification; Organization 49
Section 5.2 Corporate Authority Relative to This Agreement; No Violation 49
Section 5.3 Investigations; Litigation 50
Section 5.4 Proxy Statement; Other Information 50
Section 5.5 Capitalization of Merger Sub 51
Section 5.6 No Vote of Parent Stockholders 51
Section 5.7 Finders or Brokers 51
Section 5.8 No Additional Representations 51
Section 5.9 Certain Arrangements 52
Section 5.10 Ownership of Common Stock 52
Section 5.11 Financing; Sufficient Funds 52
Section 5.12 Solvency 54
   

ARTICLE 6 COVENANTS AND AGREEMENTS 54
   
Section 6.1 Conduct of Business of the Company 54
Section 6.2 Control of Operations 59
Section 6.3 Access 60
Section 6.4 No Solicitation 61
Section 6.5 Filings; Other Actions 66

 

ii 

 

 
Section 6.6 Employee Matters 68
Section 6.7 Efforts 70
Section 6.8 Takeover Statute 74
Section 6.9 Public Announcements 74
Section 6.10 Indemnification and Insurance 74
Section 6.11 Certain Litigation 76
Section 6.12 Stock Exchange De-listing; Exchange Act Deregistration 77
Section 6.13 Rule 16b-3 77
Section 6.14 Obligations of Parent; Obligations of the Company 77
Section 6.15 No Employment Discussions 78
Section 6.16 Company Indebtedness 78
Section 6.17 Financing 81
Section 6.18 Financing Cooperation 84
Section 6.19 Further Assurances 87
Section 6.20 FIRPTA Certificate 87
Section 6.21 Notification of Certain Matters 87
Section 6.22 Transition Planning 88
Section 6.23 Company DRIP 88
   

ARTICLE 7 CONDITIONS TO THE MERGER 88
   
Section 7.1 Conditions to Obligation of Each Party to Effect the Merger 88
Section 7.2 Conditions to Obligation of the Company to Effect the Merger 89
Section 7.3 Conditions to Obligations of Parent and Merger Sub to Effect the Merger 89
Section 7.4 Frustration of Closing Conditions 90
   

ARTICLE 8 TERMINATION 90
   
Section 8.1 Ter�

S 8ection 

Ter�o i n 8.1Ton 8.2

S 8ecn

ection 8.3

Ter�

S 8en Fee

㈀�   ARTICLE MISCELLANEO r�    

Section 1 No Su niS  of RehresentS 8ens 

and S ran8es

�
Section 2 E henses

�

Section 3

Coun8rparts; Effectieness�

Section 4 Goerning La ; u nsdiction; 

S e n f u n TriS 

�

 

iii   Section Shecific Enf one







Compa





websites, storage, firmware, data line, desktop application, server-based application, mobile application, cloud service hosted or provided by or for any of the Acquired
Companies.
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(o)            the phrase “to the extent” means the degree to which a subject or other thing extends, and such phrase shall not mean simply “if”;

 
(p)            the word “will” shall be construed to have the same meaning and effect as the word “shall”;

 
(q)            the term “third party” shall mean any Person, including any “group” as defined in Section 13(d) of the Exchange Act, other than the Company,

Parent or any of their respective Affiliates or any “group” that includes the Company, Parent or any of their respective Affiliates;
 

(�



be the initial directors of the Surviving Corporation and shall hold office until their respective successors are duly elected and qualified, or their earlier death, incapacitation,
retirement, resignation or removal, in each case, in accordance with the certificate of incorporation and by-laws of the Surviving Corporation.
 

Section 2.7            Officers of the Surviving Corporation. The officers of Merger Sub as of immen�off





(or portion thereof) that is outstanding immediately prior to the Effective Time shall, to the extent not vested, automatically become fully vested and shall be cancelled and
converted into the right of the holder of each such Company PSU Award (or portion thereof) to receive (subject to any applicable withholdings) an amount in cash equal to the
product of (i) the Merger Consideration, multiplied by (ii) the total number of Shares subject to such Company PSU Award (or portion thereof) immediately prior to the
Effective Time, together with any accrued and unpaid dividends corresponding to such vested Company PSU Award (or portion thereof). For purposes of clause (ii) of the
immediately preceding sentence, the total number of Shares subject to a Company PSU Award shall be based on deemed achievement of the greater of (1) maximum
performance, to the extent such treatment is required by the applicable award agreement as of the date hereof, (2) actual performance or (3) target performance through the
Effective Time; it being understood that if any portion of the Company PSU Award has been earned by its terms as of the Effective Time, but has not yet become vested, the
total number of Shares subject to such Company PSU Award shall be based on the number of Shares actually earned.
 

(c)            Immediately prior to the Effective Time, and without any action on the part of Parent, the Company or any other Person, each Company Option
Award (or portion thereof) that is outstanding immediately prior to the Effective Time shall, to the extent not vested, automatically become fully vested am倀 shalD bt cancelDedn
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performance of any Material Contract; or (D) cancel, terminate or modify any right, benefit, obligation or other term of any Material Contract; or
 

(iv)            result in the creation of any Lien (other than Permitted Liens) upon any asset or property owned r pr
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relating to the business of any of the Acquired Companies.
 

Section 4.8            Title to Assets . Except for Owned Real Property, for which the representations with respect to title are the subject of Section 4.9, and Intellectual
Property, for which the representations with respect to title or ownership are the subject of Section 4.10, the Acquired Companies own, and have good and valid title to, all
assets purported to be owned by them that are material to the Acquired Companies taken as a whole. All of the material tangible personal assets are owned by the Acquired
Companies free and clear of any Liens, except for Permitted Liens.
 

Section 4.9            Real Property; Equipment; Leasehold.
 

(a)            Section 4.9e扐�e扐�e扐�e扐�4.e扐�4�
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(b) � � 



(vi)            any Company Contract that by its terms limits in any material respect the ability of the Acquired Companies (taken as a whole): (A) to
engage in any line of business or compete with, or provide any product or service to, any other Person or in any geographic area; or (B) to acquire any product or other asset or
any service from any Person, sell any product or other asset to or perform any service for any other Person, or transact business or deal in any other manner with any �n



compliance in all material respects with all U.S. Export and Import Laws and all applicable Foreign Export and Import Laws; and (ii) has obtained and complied in all material
respects with all licenses, registrations and other authorizations required in connection with its exports, re-exports, deemed exports or re-exports, transfers or imports, in each
case as required in accordance with U.S. Export and Import Laws and Foreign Export and Import Laws for the conduct of its business. Since January 1, 2021, none of the
Acquired Companies has been charged, prosecuted, cited, fined, or, to the Knowledge of the Company, investigated for any material failure to comply with any U.S. Export and
Import Law or Foreign Export and Import Law, and no Legal Proceeding, investigation, or inquiry relating to U.S. Export and Import Laws or Foreign Export and Import Laws
is, or has been pending or, to the Knowledge of the Company, threatened against any Acquired Company or any officer or director of any Acquired Company (in his or her
capacity as an officer or director of any Acquired Company), or any agent or other third party acting on behalf of any Acquired Company by or before (or, in the case of a
threatened matter, that would come before) any Governmental Entity.
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(d)            Since January 1, 2021, none of the Acquired Companies nor, to the Knowledge of the Company, any of their respective directors, officers,

employees or any agent acting on behalf of any Acquired Company: (i) is or has been a Person with whom transactions are prohibited or limited under any U.S. Export and
Import Law or applicable Foreign Export and Import Law, including those administered by OFAC, the Bureau of Industry and Security of the U.S. Department of Commerce,
the U.S. Department of State, the United Nations Security Council or the European Union; (ii) is or has been located in, organized under the laws of, ordinarily resident in, or
engaged in any dealings (direct or indirect) with any country, territory, or geographic region subject to comprehensive OFAC sanctions (a “Sanctioned Country”); (iii) has made
a disclosure (voluntary or otherwise) to a Governmental Entity regarding compliance with any U.S. Export and Import Law or Foreign Export and Import Law; or (iv) has
violated any U.S. Export and Import Law or Foreign Export and Import Law, except as does not, individually or in the aggregate, constitute a Company Material Adverse
Effect.
 

Section 4.14          Governmental Authorizations. Except as does not, individually or in the aggregate, constitute a Company Material Adverse Effect: (a) the
Acquired Companies hold, and since January 1, 2021 have held, all Governmental Authorizations, and have made all filings required under applicable Laws, necessary to
enable the Acquired Companies to conduct their respective businesses in the manner in which such businesses are currently being conducted and have been conducted since
January 1, 2021; (b) all such Governmental Authorizations are valid and in full force and effect or expired at a time when such Governmental Authorizations no longer were
required; and (c) each Acquired Company is, and since January 1, 2021 has been, in compliance with the terms and requirements of such Governmental Authorizations. Since
January 1, 2021, none of the Acquired Companies has received any written notice or, to the Knowledge of the Company, other communication from any Governmental Entity
regarding (i) any actual or alleged material violation of or material failure to comply with any term or requirement of any material Governmental Authorization or (ii) any actual
or threatened revocation, withdrawal, suspension, cancellation or termination of any material Governmental Authorization, in each case except for such violation, failure,
revocation, withdrawal, suspension, cancellation or termination that does not, individually or in the aggregate, constitute a Company Material Adverse Effect.
 

Section 4.15          Tax Matters. Except as does not, individually or in the aggregate, constitute a Company Material Adverse Effect:
 

(a)            Each of the Tax Returns filed, or required to be filed, by or on behalf of the Company and its Subsidiaries with any Governmental Entity (i) has been
duly and timely filed on or before the applicable due date (taking into account any validly obtained extensions of such due date) and (ii) is accurate and complete in all material
respects.
 

(b)            Each of the Company and its Subsidiaries has duly and timely paid all Taxes due and payable, except for Taxes contested in good faith for which
adequate reserves have been established on the financial statements of the Company contained or incorporated by reference in the Company SEC Reports in accordance with
GAAP.
 

(c)            Each of the Company and its �onc)
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(b)            As of the date hereof, (i) the Debt Commitment Letters are in full force and effect, (ii) the Debt Commitments Letters have not been restated,

modified, amended or supplemented in any respect or waived and no such restatement, modification, amendment, supplement or waiver is contemplated (other than as permitted
by Section 6.17(b)), and (iii) the respective obligations and commitments contained in the Debt Commitment Letters have not been withdrawn, reduced, rescinded, amended,
restated, otherwise modified or repudiated in any respect or terminated. The Debt Commitment Letters in the forms so delivered, constitute legal, valid and binding obligations
of Guarantor and (to the Knowledge of Parent and Merger Sub) the other parties the�Dlemenfull forc fu, er fu, has� me fu, has�
ofarenst



or to any of its other wholly owned Subsidiaries, or (C) dividen�



 57  

 

 
(xi)            (A) sell, lease, license, transfer, exchange or swap, or subject to any Lien 57







Affiliates) relating to or concerning (i) the direct or indirect acquisition by any Person of (including through the acquisition of any equity interests of one or more Subsidiaries
of the Company comprising) (A) twenty percent (20%) or more of the assets of the Company and its Subsidiaries, on a consolidated basis, or (B) assets of the Company and its
Subsidiaries to which twenty percent (20%) or more of the revenues or earnings of the Company and its Subsidiaries, on a consolidated basis, are attributable for the most recent
fiscal year for which the audited financial statements are then available (other than, in each case, sales of inventory, leases and nonexclusive licenses in the ordinary course of
business) or (ii) the direct or indirect acquisition by any Person (including by way of merger, reorganization, division, consolidation, share exchange, business combination,
recapitalization or other similar transaction), or a tender offer or exchange offer that if consummated would result in any Person beneficially owning, twenty percent (20%) or
more of the total voting power of the equity securities of the Company (oan,扐�s ,扐�sĀ��nexsĀ��n㊁─oo ni re t omprss her or , seseeiceble  mi eniarery orlyweng si mh transaction,
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(b)            Subject to the terms and conditions in this Agreement and without limiting the foregoing, the Company and Parent shall (and shall cause their

respective Subsidiaries and controlled Affiliates to) (i) promptly, but in no event later than twenty-five (25) Business Days after the date hereof, file or cause to be filed any and
all required notification and report forms under the HSR Act with respect to the Merger and the other Contemplated Transactions and (ii) as promptly as practicable after the
date hereof, file or cause to be filed any and all required notifications (including draft notifications for the purpose of any prenotification procedures), filings and consents as
necessary in connection with obtaining the Required Approvals (other than CFIUS, which is addressed in Section 6.7(h)). The Company and Parent shall (and shall cause their
respective Subsidiaries and controlled Affiliates to) use all reasonable best efforts to cause the expiration or termination of any applicable waiting periods under the HSR Act
and the other Required Approvals; provided, that neither the Company nor any of its Affiliates shall be required to become subject to, or consent or agree to or otherwise take
any action with respect to, any requirement, condition, understanding, agreement or order to sell, divest, license, hold separate or otherwise dispose of, or to conduct, restrict,
operate, invest or otherwise change the assets, operations or business of the Company or any of its Affiliates, unless such requirement, condition, understanding, agreement or
order is binding on or otherwise applicable to the Company or D倀ilor ed erat e inv Requny a l nuny a y aeratirate iidiari eto6.e扐�iratriertithe扐�ira 倀�toherfiingunl (andtCn s bin䀀�re�u aioanseoe toe
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(d)            In the event that all or any portion of the Debt Financing becomes unavailable on the terms and conditions contemplated in the Debt Commitment
Letters, Parent and Merger Sub shall, and shall cause Guarantor and their respecti�ara





(a)            Parent and the Company shall discuss in good faith and cooperate w





effectiveness 



 
(c)            Acknowledgements. Each Party acknowledges that the agreements contained in this Section 8.3 are an integral part of this Agreement and that,

without Section 8.3(a), Parent would not have entered into this Agreement and that, without Section 8.3(b), the Company would not have entered into this Agreement.
Accordingly, if the Company or Parent fails to promptly pay any amount due pursuant to this Section 8.3, the Company, or Parent, as applicable, shall pay to Parent (or its
designee(s)) or the Company, respectively, all fees, costs and expenses of enforcement (including attorneys’ fees as well as expenses incurred in connection with any action
initiated by such Party), together with interest on the amount of the Company Termination Fee or the Parent Termination Fee, as applicable, at the prime lending rate as
published in The Wall Street Journal, in effect on the date such payment is required to be made plus two percent (2%) per annum. The Parties f� mis iiiiiiiicordingly



equity, including monetary damages) to enforce specifically Parent’s and Merger Sub’s obligations to consummate the Merger. Each of the Company, on the one hand, and
Parent and Merger Sub, on the other hand, hereby agrees not to raise any objection to the availability of the equitable remedy of specific performance in accordance with and
subject to the limitations set forth in this Agreement or to specifically enforce the terms and provisions of this Agreement on the basis that there is adequate remedy at law or
that an award of specific performance is not an appropriate remedy for any reason at law or in equity. Each Party further agrees that no other Party or any other Person shall be
required to obtain, furnish or post any bond or similar instrument in connection with or as a condition to obtaining any remedy referred to in this Section 9.5, and each Party
irrevocably waives any right it may have to require the obtaining, furnishing or posting of any such bond or similar instrument. The Parties acknowledge and agree that time is
of the essence and that the Parties would suffer ongoing irreparable injury for so long as any provision o ti ect ect e Pa
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discharged as a result of (i) indefeasible payment in full of the Guaranteed Obligations in accordance with the terms of this Agreement, or (ii) those defenses to the payment of
the Guaranteed Obligations that Parent or Merger Sub has (A) arising from Fraud or Willful Breach by the Company or (B) under the specific terms of this Agreement.
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(f)            As a separate and independent stipulation, Guarantor acknowledges, confirms and agrees that any of the Guaranteed Obligations (including anygs ष倀g ane Gu�鍵� e�ey  men tent mendmteor �eepuu w t menehnrdtii) ndst ny meneAgMe n ) ud i) r Mergndub has(A)m)  tt �鍵�Ag (B) enhnh err t(incli) ged mBr t) und ng nyert) u n uane A r Mer ndSub has (A)  w)(B)  ranw) Aer w)erw hagt(h t e i ranw)ren n(B) err t(incl rrfensllB) reemeit.
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  Title: President
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IN WITNESS WHEREOF, the Parties hereto and Guarantor have caused this Agreement to be executed as of the date first written above by their respective officers

thereunto duly authorized.
 
 NIPPON STEEL CORPORATION
 (solely for purposes of Section 9.13)
  
 By: /s/ Takahiro Mori
  Name: Takahiro Mori
  Title: Representative Director and Executive Vice President
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IN WITNESS WHEREOF, the Parties hereto and Guarantor have caused this Agreement to be executed as of the date first written above by their respective officers

thereunto duly authorized.
 
 UNITED STATES STEEL CORPORATION
  
 By: /s/ David B. Burritt
  Name: David B. Burritt
  Title: President and Chief Executive Officer
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